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“Public defenders...are the only vehicle that can give voice to 80 percent of 
the people in the criminal justice system and that voice is absolutely central 

to any effort to truly transform justice in America.” - Jonathan Rapping  1

 
 
 
Introduction 

Peter Yepez was charged in October 2013 with two felonies of residential burglary and 

possession of stolen property after he allegedly stole property from a home in Fresno County, 

California. After being assigned a public defender at arraignment, he rarely got more than an 

explanation of the proceedings and the next date of his hearing from his attorney, and it took 

nearly a year for a factual interview to be conducted on his case. Over the course of many delays 

for over a year, the prosecution also amended the complaint and increased the severity of the 

case without any factual basis in the police report, and there was no effort by the public defender 

to push back against this. Yepez had nine public defenders represent him before his sentencing 

hearing in January 2015, and despite his insistence that he was innocent, the public defenders 

often encouraged him to just plead guilty. In addition, despite the recent passing of Proposition 

47 in California that would reduce possession of stolen property under $950 to a misdemeanor, 

no public defender advocated for this reduction. His detainment throughout this process brought 

him severe distress in his life and also resulted in him missing a memorial service for his son and 

a child’s graduation ceremony.  This utter failure of the Fresno County Public Defender’s Office 2

1 Excerpt from “Justice in America: Public Defenders on the Front Line” podcast 
https://theappeal.org/justice-in-america-public-defenders-on-the-front-lines/  
2 Peter Yepez’s story is shared throughout the Phillips v. State of California lawsuit by the ACLU of 
Northern California- https://www.aclunc.org/sites/default/files/20150714-phillips_v_state_of_california.pdf 
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to adequately serve their client is indicative of a systemic failure to provide the resources 

necessary to fulfill the constitutional right to an attorney for all accused of a crime. 

Unfortunately, these stories are too common across the country, and it speaks to the crisis 

currently facing the right to counsel in the United States.  

Public defense offices in much of the country are simply unable to adequately provide a 

quality defense to all those charged with a crime. They have “too many cases, too little time and 

too few resources to provide quality or even adequate legal representation” (Taylor 2011, 2). The 

criminal justice system in the United States has become an assembly line of bureaucratic 

processes and predetermined outcomes that especially hurts people of color, not an adversarial 

process where all are seen equally before the law and given their time in court.  This approach to 3

criminal justice has faced significant criticism, especially in the communities of color that have 

been affected the most, and public officials around the country have begun to make changes to 

the system of mass incarceration. Criminal justice reform is often imagined as eliminating 

private prisons, throwing out mandatory minimums for drug sentences, or getting rid of cash 

bail, but there is a critical aspect that is often overlooked when considering potential solutions to 

mass incarceration: public defense. Public defense is a constitutionally-guaranteed right for all 

accused of a crime that is intended to ensure that everyone is given the same opportunities to 

defend themselves against the state, but in reality, this rarely happens.  

3 In the spirit of this, I am intentionally avoiding the use of words like convict, ex-con, felon, and prisoner 
that contributes to negative stigmas towards an already-marginalized group. Throughout this paper, I aim 
to use people-first and humanizing language through words like client, defendant, and those charged with 
a crime. For more information about this decision, consult the Berkeley Underground Scholars 
(https://undergroundscholars.berkeley.edu/about) or the Fortune Society 
(https://fortunesociety.org/wordsmatter/).  
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This policy analysis will examine three reforms to public defense systems around the 

United States that all seek to improve how public defense is provided to defendants and the 

outcomes of their involvement with the criminal justice system. The three alternatives that will 

be the focus of this research are a holistic defense model, a client-choice model, and 

arrest-responsive representation. Over the course of this paper, I will define each model, examine 

some of the history of the intervention and the specific failings that it seeks to address, look at 

the ideals that each one seeks to implement, and discuss the selected site where the reform was 

implemented. While these reforms are all different in scale, focus, and geography, there is value 

in comparing reforms using the same criteria to find what reform actually does tackle some of 

the core problems in the criminal justice system. Municipalities have limited resources, and it is 

critical that they implement a reform that actually does the job of improving the quality of 

defense. In the context of this research, Fresno County, CA is the selected implementation site 

where each of the three reforms will be considered and evaluated.  

Statement of the Problem 

Indigent defense, or public defense, can be simply defined as “providing representation to 

those accused of crimes and unable to afford counsel (Spangenberg & Beeman 1995, 32). The 

right to a defense attorney can be traced back to the Sixth Amendment added to the United States 

Constitution, which guarantees that all accused of a crime have the right to counsel in their 

defense, and was mandated by the Supreme Court in the landmark Gideon v. Wainwright 

decision in 1963 (Spangenberg & Beeman 1995, 31). While the Gideon decision was critical in 

constitutionally mandating access to counsel for all indigent defendants, it “left the details to the 

devil” as politicians and bureaucrats were forced to sort out exactly how public defense could be 
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delivered effectively to all across the country (Laurin 2015, 326, Fairfax Jr. 2013, 2318, National 

Right to Counsel Committee 2009, 5). This has resulted in nearly every state assembling their 

own method of providing indigent defense, which many states subsequently pushed the logistics 

of this to the county level, creating an incredibly diverse patchwork of models and systems in 

place around the United States. According to Spangenberg and Beeman, there are three general 

methods that have been developed and implemented to provide public defense: the assigned 

counsel model, the contract model, and the public defender model (1995, 32). Each of these 

models works differently to provide counsel to indigent clients, and in many instances, localities 

use a mix of two separate models to adequately serve all defendants. 

Given the relative decentralized nature of public defense in the U.S., there is a dearth in 

standards and evaluation of how to adequately create an indigent defense system that fulfills the 

constitutional right to counsel for all defendants. National organizations like the American Bar 

Association (ABA), along with the National Legal Aid and Defender Association, have actively 

sought to define what a successful public defender system should look like, resulting in the ABA 

publishing its ABA Ten Principles of a Public Defense Delivery System in 2002 (National Right 

to Counsel Committee 2009, 32). This guide outlines the standard principles that most politicians 

and practitioners who develop these models should seek to fulfill, which includes the need for 

the independence of the public defense function, active involvement of the private bar in high 

caseload situations, resource parity for both defense counsel and the prosecution, and consistent 

evaluation of quality and efficiency of services (ABA 2002, 1). However, this document is 

idealistic, as public defender systems have mostly been unable to fully realize these principles 
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and despite limited improvements in recent decades, “there is still an urgent need for 

fundamental reform (National Right to Counsel Committee 2009, 52).  

These failures can be seen in states that overwhelmingly vote Democratic, in states that 

overwhelmingly vote Republican, in states that have a powerful statewide accountability system, 

and in states that leave all of the responsibility to the counties. This is an issue that faces all of 

the country, and one that disproportionately hurts poor and marginalized people in their 

interactions with the criminal justice system (Moore 2016, 1708). There has been “widespread 

recognition of this depressing reality” by academics, indigent defense lawyers, and even former 

Attorney General Eric Holder (Steiker 2013, 2697). Some see this problem as “more episodic 

than epidemic,” like Joshua Marquis, the district attorney in Clatsop County, Oregon and a 

member of the executive committee of the board of the directors of the National District 

Attorneys Association, but this is largely a minority view (Kirchner 2015). In 2009, the National 

Right to Counsel Committee, a group of prominent former public officials, experts in public 

defense, and academics, and the Constitution Project produced an exhaustive report that detailed 

the national crisis facing indigent defense and proposed over twenty potential reforms for all 

involved actors (2009, 4,15). Co-chaired by former Vice President Walter Mondale and former 

FBI Director William Sessions, this report asserts that: 

“Moreover, the evidence is overwhelming that jurisdictions that have done reasonably 

well in the indigent defense area are in a distinct minority. In most of the country, 

notwithstanding the dedication of lawyers and other committed staff, quality defense 

work is simply impossible because of inadequate funding, excessive caseloads, a lack 

of genuine independence, and insufficient availability of other essential resources (4). 
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In both California and Tennessee, recent studies show a significant lack of funding for indigent 

defense across each state, as there was a difference of $74 million between funding for public 

defenders and prosecutors in indigent cases in Tennessee in 2005 (National Right to Counsel 

2009, 61). In some states, the lack of funding means that states cannot provide their essential 

services to all indigent clients like providing a lawyer in a timely fashion, like in Mississippi, or 

fulfilling state requirements that an attorney must be present at bail hearings, which many courts 

did not do in Washington until recently (National Right to Counsel 2009, 86-87). This can have a 

serious effect on the outcomes of a case as the defendant lacks legal assistance to accurately 

advise them of their situation and to advocate on behalf of them, which typically results in a plea 

deal even if a client is not guilty.  

Prosecutors also have more funding sources from all levels of government and easier 

access to in-kind resources from law enforcement agencies compared to public defenders that are 

typically only given a budget by the county government (National Right to Counsel 2009, 62). In 

regards to resources, public defenders in many states, including Michigan, New York, Virginia, 

were forced to violate their ethical responsibility to independently defend their client by using 

state government investigators to investigate a case for their client, emphasizing how important it 

is for independent investigators to be a part of any public defense system in the United States 

(National Right to Counsel 2009, 68). It is evident that criticisms and disparities have come from 

across the United States that  many localities have inadequate systems in place to provide quality 

public defense to all accused of a crime. 

  Another reason for this crisis in providing indigent defense in the United States is an 

“unprecedented increase in criminalization, enforcement, and incarceration” in the last several 
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decades (Fairfax Jr. 2013, 2319). This has brought both a redirection of any available financial 

resources to the prosecutorial and security sectors of the criminal justice system and a massive 

rise in criminal defendants that has led to unmanageable caseloads for public defenders (Fairfax 

Jr. 2013, 2319). According to the Bureau of Justice Statistics in the US Department of Justice, 

about three-quarters (73%) of county-based public defender offices exceeded the maximum 

recommended limit of cases received per attorney in 2007 (Farole Jr. 2010, 1). If an attorney has 

more cases than the recommended amount, they are unable to commit sufficient time to 

adequately defend each of their clients, like in Fresno County, CA, the intended audience for this 

research (“Phillips vs State of California” 2015, 2, Gressens and Atkinson 2009, 8). This high 

amount of cases that public defenders must manage forces them to look to simply move through 

them as quickly as possible, causing plea bargaining to become a norm in courts around the 

country, with guilty plea rate in state courts in the US reaching 96% in 2000 (Gressens & 

Atkinson 2009, 6). This is only one of many reasons why there has been a chorus of calls for 

change to how public defense is provided in the U.S. 

To address this serious crisis in indigent defense in the country, numerous experts and 

academics have looked everywhere to enact reforms, as some have looked to how to convince 

political actors to take action, some have looked to pursue litigation in courts, and some have 

looked internally to reform how they operate  (Steiker 2013, 2701). This latter category will be 

the primary focus of this paper, as many practitioners of public defense have taken it upon 

themselves to look how they can improve what they do.  
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Defining the Audience 

As alluded to previously, the audience of this research will be Fresno County, CA, home 

to Fresno, CA, which has had a long history of societal inequality and issues with unequal 

treatment in the justice system (Thebault 2018). The city was largely developed in a segregated 

manner with Chinese and Mexican immigrants being forced to live in the southwest of the city, 

and white residents living in the northern parts, a pattern that still exists to this day (Ibid). The 

Fresno Police Department has also faced a great deal of scrutiny for a number of reasons, most 

notably in an internal report in 2015 that revealed that “nearly a fifth of sworn Fresno police 

officers believed the department’s racial and gender bias affecting the public was a “severe or 

serious problem.”” and a 2011 lawsuit by two high ranking officers against the police chief and 

the city for repeated harassment and discrimination (Ibid). The department also receive close to 

50% of the city’s general fund budget, one of the highest percentages in the country for a city of 

its size (Ibid). Inside the county jail system, there is further evidence of systemic inequality, as 

the population of black individuals charged with a crime is three times the proportion of black 

residents in the county (Ibid). Despite this, there is evidence of efforts to move away from the 

law-and-order focus of the city, like the Community Justice Conference Program that takes a 

restorative approach to juveniles who are charged with a crime (Guy 2016).  

 Within Fresno County, the public defender system is in a serious state of disrepair and 

needs significant reform to improve the quality of defense it provides to indigent defendants. The 

county government had to make drastic budget cuts after the 2008 financial crisis, and the Public 

Defender’s Office was one of the offices hit particularly hard, forcing the loss of 50% of their 

staff of lawyers by the end of the 2011-2012 fiscal year (“Phillips v. State of California” 2015, 
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1). The Public Defender of Fresno County did begin to decline cases in 2010 as the office begun 

to be overwhelmed by the swelling caseload, but pressure from the county’s Board of 

Supervisors ended this (Coleman 2019). While the situation has stabilized in recent years, the 

ACLU of Northern California filed a lawsuit against Fresno County in 2015 on behalf of 

individuals hurt by the public defense system because they “have abdicated their constitutional 

and statutory requirement to enforce and protect this right by failing to provide indigent 

defendants with meaningful and effective assistance of counsel” (“Phillips v. State of California” 

2015, 1). This lawsuit is currently in the discovery phase with the Fresno Superior Court with a 

scheduled trial date at the end of March 2020, as the ACLU and their associated lawyers are 

working to get evidence and interviews of current public defenders to support their case 

(Coleman, 2019). The problems continued into 2018, a local news station reported on the 

continued woes of the office, as serious, high profile cases were being turned down by the Public 

Defender’s Office because they simply did not have the availability or capacity to defend these 

clients (Hoggard 2018). As a result, private attorneys were being appointed to defend these 

clients, which were unbudgeted costs that the county had to pay (Hoggard 2018).  

Both the structure of the system in Fresno County and the demographics create a 

favorable fictional site for the recommendation of one of the three reforms. The indigent defense 

system in Fresno County uses the public’s defender’s office as the primary form of assigning 

attorneys to clients, with a contract with a private firm called Ciummo and Associates as a 

secondary form of assigning attorneys (Coleman 2019). In the county, an attorney is attached to 

an indigent defendant at arraignment, and there are no arraignment hearings conducted over the 

weekend as well. Both of these characteristics allow for all of these reforms to be implemented 
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without issue, with the exception of the client choice model which would require a significant 

overhaul in the system.  Another factor in selecting Fresno County as the primary audience of 

this research is that the county is relatively similar in size to the city of San Francisco and the 

New York borough of the Bronx at around 1 million residents. Comal County, TX is 

significantly smaller than all of the above municipalities, but the client choice model is the most 

feasible of the three models to be increased in scale and to not affect the outcomes at all. This 

will be discussed further in the limitations section of this paper. Lastly, the political make-up of 

the county offers a relatively neutral site of study, as 2019 voter registration statistics reveal that 

Democrats have approximately a 5% higher registration rate than Republicans in the county, but 

much of this is due to Fresno’s large urban population that is heavily Democratic (Report of 

Registration 2019, 123).  
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Policy Alternatives 

Holistic Defense 

The shortcomings of indigent defense systems around the United States have prompted 

some to look to strengthen the services provided by public defenders to assist defendants as they 

navigate the criminal justice system. While many experts and academics have proposed a more 

comprehensive approach to providing public defense using different terms like “client-centered” 

or “community-oriented”, holistic defense is a distinct model that is one of the most 

well-researched approaches that will be one of the focuses of this paper (Steinberg 2013, 974). 

According to Robin Steinberg, founder and former executive director of the Bronx Defenders, 

holistic defense is defined as a public defense system that has all four of the following “pillars”:  

1. Seamless access to legal and non-legal services 

2. “Dynamic, interdisciplinary communication” between the client and the attorney 

3. Attorneys that are trained with a wide set of legal skills and capacities 

4. “Robust understanding” of the surrounding community served by the model (2013, 

985,986). 

The first pillar emphasizes the importance of the defendant having access to legal services to 

deal with their criminal proceedings and to other advocates that can assist with applications for 

food stamps, for example. The second pillar refers to the importance of constant communication 

between the client and the criminal attorney that is open and focuses on all the issues that one 

might face, not just the specifics of the criminal case. For the third pillar, this is essentially the 

presence of well-equipped attorneys with various specialties, like immigration or family defense 
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law, on the team with the public defender. Lastly, the fourth pillar just emphasizes the need for a 

strong connection between the public defender’s office and the people it serves, whether that be 

through community events or being located in a central place within the served area. This model 

emphasizes the importance of immigration and civil lawyers, social workers, and other advocates 

that are all working with another and “on equal footing with criminal defense lawyers, which 

contrasts with the “traditional public defense model, which emphasizes criminal representation 

and courtroom advocacy” (Anderson et al. 2018, 1). This model looks at a transformative change 

to how a public defender can help a client, as instead of seeing the role of a public defender as an 

advocate for the defendant in a specific criminal case, the public defender is a connector that can 

both defend their case and connect them with other resources.  

Although the Supreme Court has done little to include any part of the holistic defense 

model as a part of the constitutionally-mandated requirement for indigent defense, Padilla v. 

Kentucky has helped provide some evidence for why an intervention like the holistic defense 

model should occur. In this 2010 decision, the Court ruled that in order for a criminal defense 

attorney to provide effective counsel, they must give specific advice to noncitizen clients of the 

risk of deportation in a possible plea deal (Smyth 2011, 141). Although the scope of this decision 

is narrow and only an immigration-related issue, it had widespread effects, like the American Bar 

Association establishing the Task Force on Comprehensive Defense Representation to better 

address some of the associated costs that can come with a certain defense strategy (Lee et al. 

2015, 1226). In addition, the Supreme Court majority’s analysis in this decision, according to 

Smyth, is expansive in its criticism of all of the associated penalties with criminal charges, as it 

“reminds us of the advocate’s most effective strategy: humanizing the person he or she 
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represents” (2011, 142). In many ways, this Supreme Court decision offers public defenders and 

criminal justice reform activists “leverage” towards taking a comprehensive view of how a 

public defender should consider the broader situation that a defendant is facing, instead of simply 

serving the criminal case in front of them (Smyth 2011, 142).  

As alluded to in the title of this section, Smyth states that holistic defense is “tragically 

revolutionary” in a country with a “fractured, Balkanized legal world of public defenders buried 

under heavy caseloads, civil legal aid lawyers bound by funding restrictions, and government 

agencies providing piecemeal, uncoordinated services for the poor (2011, 164).” 

Client Choice  

Free-market principles have taken hold in many institutions and services offered at all 

levels of government, with the push for school vouchers in education systems around the United 

States being the most clear example. Some academics, experts, and public officials have offered 

a solution that follows similar ideals that would transform how public defense works: the 

client-choice system. A client-choice model would give indigent defendants the opportunity to 

select the lawyer to defend them in proceedings from a list of approved lawyers, rather than 

simply being assigned one in all other models (Lefstein 2017, 716). Although criminal justice 

reform is most often associated with liberal politics, issues like indigent defense engage people 

on all sides of the political spectrum as the lack of a strong public defender allows for more 

power ceded to the government over the general public (Moore 2016, 1720, Santo 2017). 

In Schulhofer’s analysis of the potential possibilities of a client-choice model of indigent 

defense, the author examines the three common models implemented in the United States and 
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their shortcomings using a lens that focuses on incentives and interests. Looking at assigned 

counsel, public defender systems, and contract system, Schulhofer finds that the potential risk of 

“unnecessary effort” can be dealt with in all systems, but that none of them can really mitigate 

“insufficient effort” because the government controls the funding that subsists them but does not 

face the consequences of any counsel deficiency (2015, 513). One possible benefit that 

Schulhofer sees with the client-choice model is that it “could instantly eliminate most if not all of 

the conflicts of interest that now distort the attorney-client relationship for the indigent defender” 

(2015, 524). A particular example of a conflict of interest that is mentioned is that a judge or 

court administrator are often responsible for selecting the attorney to represent an indigent 

defendant, resulting in the lawyer shifting their focus to gaining the approval of the these 

officials to continue their job rather than taking action to better serve their client that could 

require more time and energy from the court to complete the case (Schulhofer 2015, 539). This 

gets down to the crux of a possible benefit that experts tout about client-choice systems- the 

attorney will be focused primarily on providing the best possible defense to their client.  

Moore takes a different perspective in advocating for the need for choice by clients 

served in an indigent defense system, as it unfairly discriminates against poor people and people 

of people who have little voice in the criminal justice system (2016, 1708). For Moore, providing 

indigent clients with the right of counsel choice creates a “collective influence” as they choose 

the more qualified lawyers and seek more information on counsel performance, which would 

benefit the entire system as whole (2016, 1716). From this lens, it is also clear that a system 

where indigent clients could have choice over counsel would enhance democracy and serve as a 

form of grassroots lawmaking that “promotes transparency and accountability while checking 
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concentrated judicial and executive power and improving system legitimacy” (Moore 2016, 

1730). This view of indigent defense as a form of empowerment for indigent clients is quite 

novel, given the long history of focusing on simply fulfilling the constitutional right for the last 

fifty years around the country. Nevertheless, Moore sees a need to push back against 

“paternalistic assumptions” about the capacities of people of color and poor people to effectively 

choose their own lawyer to defend themselves (2016, 1730). 

This specific system is not a strictly hypothetical model, as it is used throughout England, 

Scotland, and Canada as a largely successful system of providing counsel to indigent defendants 

(Lefstein 2017, 717). Nevertheless, client-choice defense was not seen in the United States until 

2015, when Comal County in Texas became home to the country’s first attempt at implementing 

this model. Proponents of the client-choice model see great promise in what this overhaul of the 

way the indigent system operates will offer indigent defendants and that it can be implemented 

anywhere, regardless of amount of resources available in the particular locality (Schulhofer, 

Friedman 2010, 17).  This specific example will be the focus of my research on the client choice 

model, as it is the only place in the country where the model has been implemented and tested.  

Arrest-Responsive Representation  

While the right to counsel for all defendants was guaranteed over fifty years ago in the 

landmark Supreme Court case Gideon vs. Wainwright, the decision lacked specifics of how and 

what this would look like, which has left many questions in the air in recent decades. One 

particular unclear part of this is the requirement for a public defender at the first appearance for 

indigent defendants, often called a bail hearing or pretrial release hearing (Don’t I Need a 
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Lawyer 2015, 5). Although there are some states that have enforced the need for a public 

defender to be present for an indigent defendant's first appearance, many states either do not have 

this requirement or do not enforce the requirement, leaving the defendant in many cases to 

themselves at this critical stage of one’s interaction with the criminal justice system (Don’t I 

Need a Lawyer 2015, 24). Experts and practitioners find that providing counsel at these early 

stages of criminal proceedings can improve the quality of defense and improve the outcomes for 

the defendants.  

After the landmark Gideon decision, the Supreme Court has been an important actor in 

deciding what is included in the legal definition of providing counsel to indigent defendants, 

among other specifics that were unclear from previous decisions. Using the term “critical stage 

analysis”, the National Right to Counsel Committee and the Constitution Project’s report “Don’t 

I Need a Lawyer” states that a series of post-Gideon rulings from the 1960s to the early 1970s 

did delineate that a pre-indictment, preliminary hearing demanded the presence of counsel for 

indigent defendants, but that this was only in the case of felonies and that there was little 

enforcement of this (2015, 13, 14). There were few shifts made by the Supreme Court until 2008 

with the Rothgery v. Gillespie County decision, which emphasized the importance of assigning 

counsel to indigent defendants early on in the process for bail hearings and the like after focusing 

on Texas’ practices in providing counsel (Don’t I Need a Lawyer 2015, 16,17). Nevertheless, the 

Supreme Court has yet to provide a definitive ruling that mandates the extension of the 

constitutional right to an attorney for all accused of a crime to bail hearings and other early 

proceedings (Don’t I Need a Lawyer 2015, 17). Despite there being no legal requirement that 

one must provide legal counsel at all stages of criminal proceedings, many states have 
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implemented efforts to do so for decades, and recent efforts to do so reveal that there can be 

many benefits for implementing such a reform.  

Michigan and New York are all examples of states that have begun work to improve 

pre-trial representation and seen benefits after analyzing the effectiveness of these reforms 

(Michigan Indigent Defense Commission 2017, Yarmosky 2018, Worden et al. 2018). Findings 

by the Michigan Indigent Defense Commission show that there was both a reduction in jail time 

for defendants and increased court efficiency from three pilot projects to provide counsel at all 

arraignments in Michigan (2018, 4). For example, when asked for his opinion on the 

effectiveness of the pilot program, a magistrate in the 55th District Court in Ingraham County 

stated “Logistical issues aside, it makes the system work better both for the court and the 

defendant (Michigan Indigent Defense Commission 2018, 9).”  Worden et al. looks at how the 

presence of counsel at first appearance, or CAFA, can affect judges’ decisions on bail in rural 

courts in New York, a state that legally guarantees representation but has serious inconsistency 

in the practice of it (2018, 714). In their findings that compare pre-CAFA and CAFA outcomes, 

each of the three programs was able to be successfully implemented and did create some modest 

positive shifts in mitigating effects on defendants, like a reduction in the number of defendants 

that faced pretrial detention in two counties (Worden et al. 2018, 724). Each of these examples 

shows how representing clients early on in their interaction with the criminal justice system can 

be beneficial for a defendant. 

Taking it a step further, numerous reforms have sought to create access to 

arrest-responsive representation, or access to a public defender prior to arraignment or a client’s 

first appearance in front of a judge. In 1995, First Defense Legal Aid in Chicago has created a 
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24-7 hotline for free legal advice and legal representation at the police station for anyone arrested 

and in police custody (First Defense Legal Aid- About). Their focus on providing counsel within 

48 hours of an individual’s arrest attempts to bring access to an attorney to an even earlier stage 

for someone who is booked for a crime than other reforms (Ibid). Recent analysis shows that 

bringing representation to all defendants within 24 hours of one’s arrest could reduce jail stays 

significantly in Cook County and bringing a cost savings somewhere between $12.7 and $43.9 

million annually, depending on the use of a maximum or minimum cost of jailing a defendant 

per day (Sykes et al., 2015). While First Defense Legal Aid has made incremental improvements 

in increasing access to counsel for indigent defendants in police custody, this shows that there 

could be a significant benefit to reducing incarceration and costs if indigent representation began 

within 24 hours of one’s arrest. The creation of the Pre-Trial Release Unit, or PRU, in San 

Francisco, California is another example of a similar intervention, despite the name that connects 

more with the earlier discussion of representation at arraignment or a first appearance before a 

judge.  This specific intervention will be the focus of my research into arrest-responsive 

representation as I look into what sort of impact having counsel early on in one’s involvement 

with the criminal justice system could have on the defendant and the outcome of their case 

(Yarmosky 2018, 2).  
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Research Methods 

All three of these specific indigent defense interventions and sites of implementation 

were selected because there was a sizable amount of previous research done to analyze the 

reforms and they all vary in scope and focus. These two factors allows for this research to offer a 

stronger recommendation to the audience of Fresno County that reflects the different approaches 

taken around the country to improving public defense. To compare each of these interventions, I 

have selected three criteria to evaluate which reform would be best for the audience of this 

research. Drawing from Bardach’s foundational book on policy analysis, the three criteria that 

will be used here are cost, political feasibility, and effectiveness (Bardach 2000, 25).  This set of 

criteria will address the needs of a county or city that has limited financial resources, finite 

physical resources, and many other functions it must serve. In addition, each of the criteria will 

be weighed equally important as they all play a critical role in the feasibility of implementing 

such a reform.  

More specifically, the cost criteria will encompass both the total monetary amount to 

implement such a reform and any possible cost reductions in other aspects of the criminal justice 

system. This second portion of this criteria is critical to evaluating the entirety of the cost of a 

reform to a public defender system because the initial costs may seem high for some of the 

interventions, but there is a possibility of a significant decrease in other costs in the criminal 

justice system. For political feasibility, I will examine the specific context in which the reform 

was implemented and the possibilities in implementing this elsewhere. This specific criteria will 

require more qualitative work through interviews with stakeholders in each municipality, as it 

important to understand what groups might have negative opinions towards the specific 
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intervention. In addition, it will also consider any possible limits that might come with increasing 

or decreasing the scale of the reform. Lastly, the third criteria, effectiveness of the intervention, 

will evaluate three specific metrics: rates of pretrial release of defendants, feelings of procedural 

justice by defendants, and impacts on case outcomes for defendants. All of these criteria were 

selected for the availability of information on each of them for each reform and site of 

implementation along with how important they are in revealing the success of the intervention. It 

is important to define what is encompassed by the idea of procedural justice, as it has taken on 

multiple meanings in different contexts within the criminal justice system. For the purposes of 

this paper, there are four principles of procedural justice that are summarized from three different 

definitions of this concept: transparency, neutrality, voice, and respect and dignity 

(Nugent-Borakove, Cruz 2017, 33, Center for Court Innovation 2017, Bennett, et al.). Each of 

these are related to the broader goal of empowering defendants to understand their case, express 

their ideas and opinions, and trust that their lawyers care about getting the best result for them.  

This set of criteria is critical for this research and particularly the final recommendation, 

as no municipality will implement any change that has evidence of it not achieving its objectives. 

Each of these metrics have been found in reports and scholarship about each reform and the site 

of implementation to ensure that the comparisons are done between similar information. There 

are many possible metrics to evaluate effectiveness of a reform, but these three were chosen 

specifically for their focus on how the reform improves the quality of defense for a defendant. 

This focus on better serving the defendant is the primary goal of indigent defense, not providing 

the cheapest service available or the one that requires the least effort, which is a lesson that many 

municipalities around the United States sadly need to be reminded of today.  
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Limitations 

This policy analysis takes a rights-based approach to improving public defense and the 

broader criminal justice system in the United States that is grounded in the constitutional right to 

counsel and Supreme Court decisions. However, critical legal theorists propose a “critique of 

rights” that argues that “nothing whatever follows from a court’s adoption of some legal rule” 

and that “winning a legal victory can actually impede further progressive change” (Butler 2013, 

2178). In a similar vein, Butler argues that Gideon v. Wainwright decision “invests the criminal 

justice system with a veneer of impartiality and respectability that it does not deserve and 

“created the false consciousness that criminal justice would get better” (Ibid, 2179). He states 

that mass incarceration and racial disparities, the most significant effects of the criminal justice 

system, are not caused by inept defense attorneys, but rather the structures of the system (Ibid, 

2186). In a similar vein, Natapoff argues that there is a “conflation of counsel with fair 

treatment” in the criminal justice system and that “a person can be convicted in myriad unfair 

ways unrelated to the presence or absence of counsel” (Natapoff 2013, 1051). She argues that 

this is especially true with misdemeanors, as the processing of cases has become highly 

bureaucratic with predetermined outcomes that create barriers to considering cases individually 

(Ibid, 1053).  These arguments that the focus of criminal justice reform should not be completely 

centered on strengthening the right to counsel is persuasive, but improving public defense and 

enacting further structural reform are not mutually exclusive. Rather, by definition, a policy 

analysis seeks to address current inequities on a small scale and improve one specific aspect of 

the broken criminal justice system that we have today. Attempting to address the structures that 

hold up the current criminal justice system falls outside of the scope of this paper. 
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Another critique of this approach argues that in order to implement reforms or a new 

model of indigent defense, action must be taken to change the culture among attorneys that 

defend clients. In many public defender’s offices, Rapping argues that lawyers are not loyal to 

the interests of their clients but rather judges and other government officials that have an interest 

in the process moving efficiently rather than providing justice (Rapping 2009, 166). A lack of 

attorney-client communication, one of the cornerstones of effective representation of a 

defendant, is also lacking in public defender’s offices around the country (Rapping 2009, 171). 

Primus finds a similar issue within public defense in the United States and explains that “the 

system and its concomitant pressures beat the fight out” of public defenders and it is not surprise 

that this culture of indifference exists today (Primus 2016, 1770). These attorneys face hostility 

everywhere they go, as many wonder how you can represent “those people” and judges along 

with prosecutors can easily make their life miserable as they wield an uneven amount of power 

(Primus 2016, 1771). She argues that any effort to strengthen the representation of indigent 

defendants must deal with this “deep-rooted cultural problem” (Primus 2016, 1777). While this 

could be considered in the political feasibility of a reform, it would be difficult to determine what 

factors would determine how entrenched the pool of defense attorneys are and what values they 

hold. Nevertheless, this is an important reform that must occur alongside structural changes to 

how defense is provided.  

It is important to acknowledge that this research is not without some limitations. There 

were no research visits conducted to either the sites where the three reforms were implemented 

or Fresno County and also lacks a diverse array of interviews with stakeholders in each setting. 

In addition, I frequently cite authors who are somehow involved with the implementation of a 
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reform, which could present some bias, but I follow the lead of other researchers who have cited 

these sources in the literature surrounding each of these public defense interventions. This is also 

a product of a growing body of literature around indigent defense reform, and there are numerous 

research projects underway that will soon paint a richer picture of the effects of reforms to public 

defense systems in the United States. All of this limits the comprehensiveness of my research, 

but I have attempted to supplement this with a survey of news articles and other journalistic 

sources that can offer some similar insights into the on-the-ground situation. It is also important 

to consider how scale could affect the implementation of these reforms, as Comal County is far 

smaller than the other municipalities I focus on in my research. However, the client choice model 

in this county is the easiest model to scale up out of the three interventions I examine here 

because it does not demand a further intensification of resources if there is a population increase. 
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Analysis:  Holistic Defense 

Introduction 

Generally considered to be the first organization to create and adopt holistic defense as a 

method of providing public defense, the Bronx Defenders are trailblazers in the public defense 

reform movement. They are also one of the most prominent example of a holistic defense model 

in the United States, as they have worked for over twenty-one years to refine and improve how 

they serve the community (Steinberg 2013, 962). However, the story of how the Bronx 

Defenders began their work is antithetical to their principles, as it originates in a conservative 

moment of union-busting by former Mayor Rudy Giuliani. In 1994, his administration broke the 

strike of the union for the Legal Aid Society, the sole provider of public defense lawyers in all of 

New York City, and opened the contract for public defense in the city for any other providers 

(Davis 2002, Burkhart 2015, 24). As a result, the Bronx Defenders was able to get a contract to 

become a public defense provider, and despite the Legal Aid Society suing New York City in 

1996 over this contract process, the Bronx Defenders was successful in starting operations the 

next year (Finder 1996, Burkhart 2015, 24).  The relationship between the two organizations was 

tense for many years, as the Bronx Defenders were founded by a former Legal Aid attorney and 

lured away experienced Legal Aid attorneys to work for the upstart organization (Davis 2002). 

Evidence of this can be seen on the Legal Aid Society’s website in 2002, which advocated for 

eliminating the “runaway” criminal defense offices “whose purpose is to undermine unionism 

and high quality indigent defense” (Ibid). Despite this adversarial beginning for the Bronx 
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Defenders, they continue to work to this day in the same community with the Legal Aid Society 

for over 20 years as they refine and improve how they serve defendants. 

Some of the early goals for the Bronx Defenders as they began to defend clients was to 

challenge the way the criminal justice system operated in the Bronx and to begin to listen to the 

needs of the client and the community in order to prioritize what was most important to them 

(Steinberg 2013, 963). According to Robin Steinberg, the former executive director of the Bronx 

Defenders and one of the co-founders, they soon figured out that “clients often cared more about 

the life outcomes and civil legal consequences of a criminal case than about the case itself...the 

very real threat of losing public housing, getting deported, having their public benefits cut off, or 

having their children placed in foster care” (Ibid). Many of the attorneys that began with the 

organization were young and brought on for both their expertise as lawyers and a deep 

understanding of the racism many in the Bronx face and the complicated issues that result in 

residents getting ensnared into the criminal justice system (Davis 2002). The focus at the onset of 

the Bronx Defenders was more than just providing a quality defense to all accused of a crime, 

but the radical transformation of the responsibilities of a public defender to make a positive 

impact in a community.  

The reasons for the implementation of the Bronx Defenders at this time and why such an 

intensive reform was needed in the borough are expansive, but one particular reason is that 

collateral consequences of involvement with the criminal justice system increased in the late 

1980s into the 1990s (Steinberg 2013, 968). From an increase in the number of crimes that make 

an immigrant eligible for deportation to new laws that barred some people convicted of drug 

charges and other crimes ineligible for public housing, having a criminal record increasingly 
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limited opportunities for advancement for many people (Ibid). Additionally, technological 

advances have made criminal records accessible to all, leading to denials of apartment leases, 

jobs, the revoking of professional licenses, even though the databases are full of incorrect 

information (Steinberg 2013, 971). Put simply, any trace of a criminal past began having a 

serious effect on all aspects of the life of many people at the end of the 1980s into the 1990s, 

causing a further entanglement with the criminal justice system for many people that led to 

further and further issues in their lives.  

Structure 

As mentioned earlier, there are four guiding pillars of holistic defense that emphasize the 

priorities of the Bronx Defenders: 

1. Seamless access to legal and non-legal services that meet client needs 

2. Dynamic, interdisciplinary communication 

3. Advocates with an interdisciplinary skill set 

4. A robust understanding of, and connection to, the community served (Steinberg 963) 

It is important to note the public defense paradigms of Legal Aid Society and the Bronx 

Defenders are becoming increasingly similar, as attorneys claim both of their organizations take 

a holistic focus and emulate some of the practices of the other’s office (Anderson et al. 2019, 

835) 

Throughout their twenty-two years of work in the Bronx, they have played a key role in 

advocating against unjust policies and any proposals that might further harm local community 

members. This includes creating a fund to pay the bail of those charged with misdemeanors that 
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could not afford to pay it, opposing the construction of a new 2,040 bed jail in the South Bronx, 

and filing a lawsuit against New York lawmakers for extensive delays that violate the 

constitutional rights of defendants (Pinto 2012, Williams 2008, The Editorial Board 2016). The 

lawsuit lead to a victorious settlement in 2018 between state officials and the Bronx Defenders 

that created a pathway for those charged with misdemeanors to have a speedy trial and quarterly 

reports on the amount of time it takes for a case to be resolved (Winston 2018). Some of other 

policy work that the Bronx Defenders have done is organizing clients and community members 

along with building coalitions throughout the entire city (Steinberg 2013, 1000). This all relates 

to the fourth pillar of holistic defense, which was mentioned earlier, that focused on a 

comprehensive understanding and close connection with the surrounding community (Steinberg 

2013, 998). The work of the Bronx Defenders extends far beyond the courthouse, as they seek to 

have the role as community advocates that will work to stop any injustices facing the borough. 

The Bronx Defenders also extend their mission to include the creation of an office space 

that is warm and welcoming to everyone in the community, regardless if you are a client, a friend 

or family member of a client, or just a local resident. The traditional markers of a standard 

criminal justice building, like muted sterile colors, bulletproof glass around the receptionists, and 

stark furniture, are not present in their office (Steinberg 2013, 999). Their latest office space that 

opened in 2013 features an airy reception center with plush couches, bright colors, and books 

everywhere that to some looks like more like a library or large living room than the headquarters 

for a public defender’s office (Hu 2013). In many ways, it is a community gathering space more 

than anything else, as one can renew their food stamps in the office and complete many other 

public benefit processes without even being served by the Bronx Defenders in the criminal 
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justice system (Anderson et al. 2019, 837). This is a radically different approach than what it is 

typically offered to indigent clients, speaking to the divergence in models between the Bronx 

Defenders and a more traditional public defender’s office. 

The two providers of indigent defense in the Bronx, the Legal Aid Society and the Bronx 

Defenders, are assigned cases on a relatively random basis. The process in which they are 

assigned cases is as follows: each organization gets assigned one or two shifts each day to 

represent all clients that have arraignment hearings and are in need of indigent defense, unless 

the person has had a previous contact or ties with the other organization and then they are 

represented by that provider (Anderson et al. 2019, 852-853).  The Bronx Defenders also 

practices vertical representation to try to ensure that the same lawyer will represent a defendant 

the entire length of their case (Ibid). When a defendant begins the process of working with a 

Bronx Defenders attorney, they first begin by filling out a checklist at arraignment to understand 

what the client needs and what consequences might come from their involvement in the criminal 

justice system (Anderson et al. 2019, 843). This would typically occur within 24 hours of the 

client’s arrest, as all New Yorkers must be arraigned in this time period thanks to pressure from 

many groups (Anderson et al. 2019, 844). As the criminal case proceeds, the Bronx Defenders 

use a team structure where advocates with different specialties physically sit together to defend a 

client, instead to the more typical method of one attorney assisting one client (Anderson et al. 

2019, 840). They also have team leaders and practice area supervisors that are responsible for 

monitoring the various needs and assisting with any problems that may arise for any of the teams 

(Ibid). This can be very effective in improving communication around the intended outcomes for 

a client or help overcome any possible complication in the case when compared with the 
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traditional process of referrals to other individuals (Anderson et al. 2019, 838). To give further 

context, the Bronx Defenders used social workers in around 20% of misdemeanor cases and 35% 

of felony cases in fiscal years 2010-2011 and 2012-2013, a relatively high percentage that speaks 

to how central they view social workers to the work of criminal defense (Anderson et al. 2019, 

839). This structure of advocacy for criminal defendants is highly unique and one of the most 

intentional systems of guaranteeing that the case attorney has access to resources to assist their 

client however they can. Some of the other different practices of the Bronx Defenders is their 

focus on consistent communication with the defendant and getting client and community 

feedback about how they effective they are in doing their job (Anderson et al. 2018, 15-17). The 

holistic defense model practiced by the Bronx Defenders is distinctly different from other models 

of providing public defense that often only provide a criminal defense attorney to deal with a 

specific criminal case.  

Effectiveness 

Feelings of procedural justice  

Procedural justice can be a powerful force in the criminal justice system, even if it is not 

explicitly the focus of a reform. This is the case with the Bronx Defenders, as their model that 

transforms of the role of the public defender is not explicitly linked with an effort to increase 

procedural justice, but it is clear that they inherently seek to increase procedural justice through 

their work. It is even possible to argue that they are attempting to improve procedural justice for 

the entire borough, as much of their work is focused on engaging the entire community with their 

organization and offer benefits to all, regardless if the Bronx Defenders represented them or not. 

In regards to the transparency aspect of procedural justice, criminal, civil, and non-legal 
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advocates from the Bronx Defenders will frequently meet with clients early in the case to ensure 

that the client can make a decision with significant information and be able to set the priorities of 

what the organization will do for the client (Anderson et al. 2019, 841). It is clear from this that 

all of the advocates are prioritizing educating their client on both the situation surrounding their 

case and what effects this could have on other aspects of their life, as clients must have this 

information before making a decision of what they want the Bronx Defenders to do for them. 

From this, it is also clear that the voice aspect of procedural justice is valued within the 

organization, as the decision is ultimately being made by the client and not by an attorney who 

thinks they are acting in the best interest of their client. Further evidence of this can be seen in 

the fact that immigration advocates and social workers sometimes go to court with the criminal 

lawyer to advocate for clients on record, showing that many people are committed to helping a 

client with whatever is happening in their life. Being open and transparent about the actions that 

the public defender is taking on behalf of a client and allowing a client to have a voice are vitally 

important to instilling a sense of trust in the client towards their attorney and the system as a 

whole. 

In considering the respect and dignity aspect of procedural justice, the Bronx Defenders 

focuses a great deal on treating their clients and the community they serve with respect. One of 

the clearest examples of this is that they conduct client satisfaction surveys to assess how well 

they are serving clients and what they can do to improve what they do (Steinberg 2013, 1007). In 

their 2012 survey with a 132 randomly selected clients, the results revealed that 84% of clients 

interviewed said that the Bronx Defenders’ services that they received as a client were either 

“Excellent” or “Good” and 91% of clients would want the Bronx Defenders to represent them 
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again (Steinberg 2013, 1008). Without even considering what the results of these surveys are, the 

desire to conduct randomized client satisfaction assessment speaks to a high degree of respect 

that the organization has for the individuals that they defend. There is no intention to do the bare 

minimum of offering an attorney without a regard for the quality of their services with the Bronx 

Defenders. The results of the survey further confirm that they are in fact providing quality 

defense in the eyes of those who they survey, and while it is important to not make too many 

conclusions from one year’s worth of assessment, it is still impressive nonetheless. The final 

aspect of procedural justice, neutrality, is evident in this organization by the fact that the criminal 

case that led to the involvement of the Bronx Defenders sometimes is not even the top priority of 

the attorney. This points towards little influence by judges or any other criminal justice system 

actor over any member of the organization, especially considering that the Bronx Defenders are a 

private organization that do not have offices in the courthouse or rely on anyone in the criminal 

justice system for funding.  

Increase in pre-trial release  

Over the study period of 2000-2007 and 2012-2014, the Bronx Defenders increased rates 

of pretrial release by 8.6% compared to the Legal Aid Society(Anderson et al. 2019, 864). While 

this amount might not seem that significant, it is important to consider that the sample size for 

this percentage is 428,815, a high number in comparison to the other two reforms, and the results 

are for a study period of 10 years, a very extensive period for this type of research (Anderson et 

al. 2019, 863). This does make it a bit difficult to compare to the report on the Pre-Trial Release 

Unit, which only examines a 5 month period of cases, because this smaller report might not 
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account for fluctuations that naturally occur. However, they still use the same metrics and it 

offers some method of evaluation across reforms. 

In considering why there might be an increase in pre-trial release with the Bronx 

Defenders, one particularly strong reason is that a holistic defense team has unique capabilities to 

present stories of clients that can persuade a judge to release a client that an attorney by themself 

might not be able to do (Anderson et al. 2019, 879). Another related reason is that the case for 

why a client should be released is built from more time spent with the client from the various 

team members rather than one individual attorney with one or two other related support staff that 

simply don’t have the capacity to gain as much insight (Ibid). In a similar vein, one could also 

argue that attorneys who work for a paradigm-shifting organization might be more forceful or 

driven to push to get their clients released than attorneys at Legal Aid. This is no way demeans 

the work or intention of Legal Aid, but rather states that the Bronx Defenders was founded on 

transformative principles and a clear intention to shift the way the entire system works. This 

would absolutely be the case in other contexts, as many municipalities and counties around the 

country lack a high quality, well-functioning traditional defense organization like the Legal Aid 

Society in New York City (Anderson et al. 2019, 885). It is clear that the Bronx Defenders have 

had some success with this aspect of evaluating their effectiveness in improving public defense, 

and while the reason behind it is not abundantly clear, it likely traces back to their increased flow 

of information across the team.  

Reduction in sentencing/severity  

The research done by Anderson, Villanueva, and Heaton about the Bronx Defenders 

reveals a mixed bag in terms of success of the office in obtaining reductions in sentencing and 
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severity for clients. On one hand, there was no statistically significant effect on the overall guilty 

plea or conviction rates of defendants served by the Bronx Defenders compared to those served 

by the Legal Aid Society. While there was a bit of a statistically significant increase in charge 

downgrades of 2.7% for all represented by the holistic defender, this offers little conclusive 

evidence that there was a significant effect on reducing the sentencing of their clients. However, 

there is good evidence of why this might have happened that might give some context to these 

results. Because holistic defenders place the clients’ priorities first above all else, including the 

criminal case that originally brought the client into contact with them, this can result in a 

decision to sacrifice a better outcome in the case for another interest of the client that is a bigger 

priority (Anderson et al. 2019, 826). An example of this situation would be a client who is held 

in pre-trial detention without an ability to afford bail prioritizes holding onto their job instead of 

pursuing acquittal for their winnable case where the client would remain in detention (Ibid). 

Within the Bronx Defenders, obtaining the most positive results at the final case disposition is 

not the highest priority, which could help explain why there is mixed results on whether or not 

they had an impact on reducing charges or winning cases. 

Another aspect of improving case outcomes is reducing the severity that they place onto 

defendants, which is a crucial part of any public defender’s job. Over this research period, 

holistic representation in the Bronx had a fairly large and statistically significant impact on 

reducing the likelihood of a client receiving a jail sentence and cutting the length of a jail 

sentence if they receive one. There was a reduction of 15% in the likelihood of a client receiving 

a custodial sentence and a 23.5% cut in the average length of this jail sentence for a defendant, 

showing that there indeed was a powerful effect that the Bronx Defenders had here (Anderson et 
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al. 2019, 865).  It is important here to reiterate just how significant of an effect this is given the 

high quality of representation by the Legal Aid Society and the large sample size that the 

researchers are using to get this percentage. The reasons behind all of this results around 

sentencing and severity tie back to the some of the intangible benefits of holistic representation, 

like improved communication among advocates that can create a more robust defense for clients.  

Political Feasibility 

Holistic defense is a promising reform for many public defender organizations around the 

country, but it is important to consider the pros and cons of implementing such a reform. The 

bringing of holistic representation to a municipality requires a paradigm shift in how indigent 

defense is imagined, which is not an easy task to accomplish. Another related factor is that the 

implementation of holistic defense is highly political compared to the technical reforms of 

arrest-responsive representation and the client choice model. While many might say a more 

comprehensive reform is needed, it requires an implicit acknowledgement of overcriminalization 

and uneven effects that the criminal justice system has had on people of color and of other 

marginalized identities. This is a simpler task in more progressive and liberal places throughout 

the country, but is by no means an easy task to accomplish and could create a barrier for 

implementation in many places around the country. This alone makes this intervention the most 

difficult to implement somewhere else in the country out of the three reforms that are the focus 

of this research.  

Logistically, there are barriers that arise when considering how holistic defense can be 

implemented elsewhere and in Fresno County, CA as well. In Fresno County, and many other 
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places around the country, social workers and other support services are not a resource that 

defendants have access to at all when represented by the public defender’s office (Coleman 

2019). This can create a bit of a barrier for implementation because social workers are a 

structural part of the holistic defense model and many are resistant to see that there is a need for 

various support services. Similarly, there is a significant upfront cost that comes with 

implementing holistic defense that is not the case with the other two reforms. The yearly cost of 

the Bronx Defenders is also considerably more than the other two reforms. Robin Steinberg, 

co-founder and former executive director of the Bronx Defenders, believes that this worry about 

cost with holistic defense can be mitigated with the resourceful use of volunteers, unpaid interns, 

pro bono attorneys, and relationships with other community organizations, hiring advocates 

instead of lawyers in some instances, and finding outside funding for their work (Steinberg 2013, 

1006). However, this still requires further administrative support to bring all of this together and 

maintain these relationships with the community. It is clear that issues like cost and 

implementing various support services have been overcome in the case of the Bronx Defenders 

through creative solutions, but it is certainly a possible issue that must be considered if a 

municipality is weighing to implement a holistic defense model.  

In the context of the criminal justice system in the Bronx, there is some opposition to the 

work that they do, which is important to recognize in considering how holistic defense might be 

implemented elsewhere. In the research conducted by Anderson et al., their interviews with three 

criminal court judges were generally positive about the work done by the Bronx Defenders, 

although they expressed some concerns that their attorneys do not move through cases as quickly 

and sometimes do not focus on the criminal case first and foremost (Anderson et al. 2019, 847). 
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Nevertheless, not all judges are enthralled with their work, as one judge in 2009 shut down the 

entrepreneurial reform by the Bronx Defenders to pay the bail for those charged with minor 

crimes with his ruling that it had been operating as an uninsured bail-bond business (Pinto 2012). 

Other actors in the criminal justice system have shown to not be big supporters of their efforts in 

the Bronx to bring holistic defense to the borough. In 2014, two lawyers with the Bronx 

Defenders appeared in a music video that featured lyrics about killing police officers, creating a 

massive city-wide controversy that led to them being fired and the Patrolmen’s Benevolent 

Association, the largest union of police officers in the city, to call for the end of the city’s 

contract with the Bronx Defenders (Mueller 2015). While their contract was obviously not 

ended, it still highlights some of the tenuous relationships that the organization has with various 

other branches of the criminal justice system. 

Opposition to holistic defense can come from a number of different perspectives that see 

a problem with a reform like this. From a more radical perspective, this effort to overhaul how a 

public defender operates really does not do that much in relation to the structural forces that 

create and uphold the status quo in the criminal justice system and is just a drop in the bucket 

(Heaton  2019). This approach is completely valid, as a reform like implementing holistic 

defense will not solve all of the issues facing the system, but this does not negate that this is a 

step in the right direction that can have and has had a positive impact on thousands and 

thousands that otherwise might have had if defended by another organization. In the context of 

political feasibility, one must consider the inertia of government systems and that radical change 

takes many, many years to happen, and it is important that reforms like holistic representation 

can be implemented in the short term around the country. Another criticism of this reform comes 
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from legal actors who see that there is a noticeable shift away from the intended purpose of a 

lawyer to assist with a client’s case and that hiring more lawyers to deal with a high caseload 

should be the first priority (Heaton 2019). This is a similar criticism to the PRU in San 

Francisco, and in both cases, just adding attorneys might address one portion of the problem, but 

there are many other benefits that can come from implementing a more comprehensive reform. 

This is especially with the holistic defense model, as there are far more improvements made to 

the system as a result of the reform than before with a traditional public defender’s office model. 

Despite some of these barriers to the potential feasibility of implementing a model like 

the Bronx Defenders in Fresno County and elsewhere, there has been success in other 

municipalities adopting holistic defense in many places around the country. With funding 

support from the U.S. Department of Justice, the Center for Holistic Defense was launched by 

the Bronx Defenders in 2010 to provide guidance and training opportunities for other public 

defender offices around the country interested in holistic defense (Steinberg 2013, 1010). By 

2015, according to their website, 24 different offices had received some sort of technical 

assistance around holistic representation. One of the first recipients is the public defender’s 

office for Washoe County, Nevada, the second most populous county in the state, where the 

former Chief Public Defender Jeremy Bosler “had grown tired of seeing the same people cycling 

through his office regardless of the severity of jail or prison sentences” (Tabachnick 2011). The 

assistance that they received propelled them to seek new connections and relationships with 

other agencies, like the sheriff’s office, among other changes (Ibid). Still She Rises provides an 

example of how holistic defense has been brought to other parts of the country, as the 

organization was created by founder of the Bronx Defenders, Robin Steinberg, in Tulsa, 
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Oklahoma in 2017 to address the highest rates of female incarceration, especially among mothers 

(Stillman 2018). Steinberg brought many former Bronx Defenders staffers to join her in 

launching this program, and they sought to bring the same approach and resources to specifically 

women in the city and beyond (Ibid). While there has been little evaluation of their efforts since 

their work has just begun, the acceptance of the organization by local officials in a traditionally 

conservative region shows that there is promise for this model to be implemented elsewhere. 

Unlike the other two reforms, holistic defense has been considered, tested, and experimented 

with in a variety of places around the country, signaling that some of the concerns with the 

political feasibility can be overcome. 

Cost 

There are many wide-ranging cost savings to the criminal justice system and the local 

government that can come from implementing holistic representation, as shown by the Bronx 

Defenders. This can include a reduction in need for family services to intervene in child custody 

cases, increased benefits for the economy from a higher retention of jobs, and many other similar 

benefits. However, these costs are extremely hard to calculate and understand because there is no 

way to understand the financial effects that releasing a client early, preventing a defendant from 

losing custody of child, or allowing someone to keep their job could have. If there was a way to 

calculate all of this, there is no doubt that the cost savings of holistic defense would far and away 

make this the most efficient model in the country, despite the higher upfront costs of 

implementing the model. One of the mitigating costs that can come from implementing a holistic 

defense model like Bronx Defenders and is able to be calculated is around the housing of people 

who are currently incarcerated in local jails. Over the study period from the Anderson, 
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Buenaventura, and Heaton research, approximately $160 million in inmate housing was saved 

due to holistic representation ability to reduce the severity of criminal sentences for many clients 

(Anderson et al. 2019. 867). This can be estimated down to $16 million saved each year, a 

significant savings for New York City and taxpayers. 

Based on a report by the Finance Division of the Council of the City of New York from 

March 2018, the Bronx Defenders receives approximately $21.2 million from the city to fund 

their operations in providing indigent defense (Riester and Wright 2018, 2). This is a high cost 

for indigent defense, and only reflects one portion of indigent legal services within the Bronx, 

but much of the cost is made up by the cost savings as described above. It is also important to 

consider that this is in the context of New York City, the largest city in the United States, where 

costs are often higher than much of the country. Since the reform was implemented in 1997, it 

would be difficult to calculate the cost of launching this office to understand how much a 

municipality like Fresno County would spend in implementing holistic defense. Nevertheless, 

the Bronx Defenders shows that the cost could be high compared to other indigent defense 

models, but it could generate significant savings in other aspects of the criminal justice system.  
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Analysis: Client Choice 

Introduction 

Created in 2011, the Texas Indigent Defense Commission (TIDC) was tasked by the State 

Legislature with the job of providing technical and financial support for all counties throughout 

the state to ensure that they have quality, cost-effective indigent defense systems (Bowen 2012). 

One of their ideas for how to improve public defense was to implement a client choice model 

where the process of receiving an attorney would flip from the selection by a judge to the client. 

TDIC had to find a suitable site for this pilot project, and they focused on finding a mid-sized 

county close to their offices in Austin, TX and “had members of the judiciary who were willing 

to try something new” (Colfax 2019). This led them to Comal County, Texas, located 

approximately an hour south of Austin, and the positive response by local officials led to their 

application for the pilot program in late 2012, eventually leading to the model finally being 

implemented in February 2015 (Nugent-Borakove, Cruz 2017, 1). Comal County has a 

population of around 130,000 people, and is located between San Antonio and Austin in the Hill 

Country region of Texas (Greene 2016). Prior to this reform, the municipality relied on an 

assigned counsel system in the District Court and County Courts of Law where lawyers were 

compensated per case completed using a fee schedule.  Lawyers would be appointed to represent 4

indigent defendants with a rotation system where the next attorney on the list would be assigned 

to a defendant (Nugent Borakove, Cruz 2017, 6). The primary goal of this intervention is to 

improve indigent defense by creating an incentive for assigned defense attorneys to present their 

4 The District Court is responsible for felony cases and the County Courts at Law is responsible for 
misdemeanors in Comal County.  
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clients “more zealously” since they would have to compete for defendants (Nugent-Borakove, 

Cruz 2017, 27).  

There was no focusing event that called for such a change in indigent defense in Comal 

County, unlike in the Bronx and San Francisco, according to local officials and the 

Nugent-Borakove and Cruz report. But, in the same year that Client Choice was implemented, a 

local newspaper reported that there was a growing strain upon indigent defense attorneys in the 

county without any effort to provide more resources to deal with a greater number of cases 

(Moultrie 2015). According to defense lawyer Susan Schoon, there are more people being 

prosecuted in recent years and defenders are having to put in more hours per case to defend 

clients, which does not result in increased pay because clients are paid a flat rate per each case 

they take (Ibid). Also, felony jury trials in the county had doubled from 2011 to 2015, putting 

even more stress onto appointed attorneys, especially considering that there has been a recent 

surge in funding to the district attorney’s office that has not been matched in funding for indigent 

defense (Ibid). All of this traces back to 2011, the year that Jennifer Tharp was elected as Comal 

County District Attorney and implemented a tough-on-crime mindset that was committed to 

taking a hard stand with defendants and locking up those who commit crimes (McCormack 

2018, “Comal County DA takes heat”). In the 2018 primary, Tharp faced three Republican 

opponents that blamed her for “a backlog of pending felony cases and a burgeoning local inmate 

population on what they call Tharp’s poor management and her disinclination to make what they 

consider reasonable plea offers,” and one of the opponents even received the endorsement of the 

Comal County Deputy Sheriff's Association (Ibid). This opposition by fellow Republicans and 

an organization that presents a unified voice of a bloc of employees in the county sheriff’s office 
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emphasizes the conservative policies pushed by Tharp. Despite this strong opposition, she was 

re-elected in 2018, but this series of events speaks to a serious shift in the local criminal justice 

system that occurred at the same time that Client Choice was implemented in the county 

(McCormack 2018, “Landslides, nail-biters, and runoffs”). 

Three recent stories from Comal County speak to this hardline, conservative direction the 

county is on when it comes to their criminal justice system. In 2018, the Texas Monthly broke a 

story titled “Can a Transgender Woman Get Justice in Texas?” that documented the story of an 

undocumented transgender woman named Aliah Hernandez, who was brutally beaten by man for 

being transgender in Comal County, and despite a detective’s report that featured his essential 

corroboration of her story, the perpetrator might only face probation with 90 days of jail time 

(Blakeslee 2018). The reason for this was that the grand jury had declined twice to issue an 

indictment, and when asked in an interview to explain what happened with the case, the Comal 

County District Attorney’s office, who was prosecuting the case, found the case to not be a “slam 

dunk”, as it involved a “nontraditional victim” and “we typically get conservative jurors here” 

(Ibid).  In another instance in March 2019, a Comal County Judge told a jury to reverse their 

guilty verdict for a person charged with sex trafficking because God had told him that the person 

was innocent, which was later attributed to experiences of delirium by the judge (Jacobo 2019). 

Lastly, in contrast with the efforts to reduce incarceration in the other two sites of reforms, 

Comal County is in the process of constructing a new, larger jail with 583 beds that can expand 

to 900 beds in the future, a significant jump from the current 337-bed jail (Wright 2019) Costing 

over $60 million, this jail will be open by 2020, as the county continues to be one of the fastest 

growing counties in the nation with approximately 40,000 new residents since 2010 (Ibid, 
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Carnett 2019).  While these stories do not speak directly to the client choice shift, they better 

locate the change in indigent defense models within the conservative approach that Comal 

County takes when it comes to criminal justice. 

Structure 

In Comal County, it is important to note that while there are minimal differences between 

the two court systems (District Court and County Courts at Law) aside from the crimes they deal 

with, they are technically two different entities that have two different implementation plans for 

the client choice model (Colfax 2019). A defendant's first interaction with the system is typically 

a magistrate’s hearing in jail within 24-48 hours after arrest, unless the magistrate determines 

that there is not probable cause for the charges against the person, where pretrial release, bail, 

and appointment of indigent counsel are typically made (Nugent-Borakove, Cruz 2017, 14). 

However, this is only the first opportunity for a defendant to request counsel, as a number of 

clients instead post bond and then request a defense attorney at arraignment, the next stage in 

their criminal justice system involvement (Colfax 2019). This is important to note because 

Comal County does not have arrest-responsive representation or a specific time frame that all 

defendants will meet with their client. 

The mechanisms for how this model work is not very different from the assigned counsel 

model, except for two important differences. In Comal County, if the client selects the client 

choice method when requesting a public defender instead of the typical assigned counsel method, 

they are given a binder which contains the information of all approved attorneys that could serve 

as their attorney and 15 minutes to decide on who will be their lawyer (Nugent-Borakove, Cruz 
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2017, 15). The information in the booklet that defendants have access to when selecting their 

defense attorney is limited to what one might find in a phone book, like education, languages 

spoken, and how many years they have been practicing law (Lawyer Information Form).  This is 5

relatively limited information for one to choose a defense attorney, but there is little desire from 

local officials to include more information on this form, as the county does not want to be in  a 

position where they are representing information that they have not vetted beforehand (Colfax 

2019). There would also be a need to add salaried staff to the court system that would be able to 

add more information like statistics of the attorney’s ability to reduce the charges of defendants 

as well. After their selection, the attorney had three days to be in contact the defendant and begin 

the typical process of advocating for a client’s criminal case just like an appointed attorney 

would (Nugent-Borakove, Cruz 2017, 15). The one simple difference with this model is the 

opportunity for the defendant to select who they would like to represent them based on whatever 

criteria they might have.  

Effectiveness 

Feelings of procedural justice  

In the JMI report about Comal County, TX, they found mixed results in their surveys of 

defendants on increased feelings of procedural justice as a result of the implementation of the 

market approach to indigent defense. This evaluation was conducted with a pre-test/post-test 

design that used comparison groups to understand the differences between defendants who 

selected their defense attorney and those who left the decision up to the court, with 119 pre-test 

5 See Appendix A for the form that all defense attorneys fill out for the information booklet for defendants 
in Comal County, TX 
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participants and 68 post-test participants (Nugent-Borakove, Cruz 2017, 9). It is important to 

note that this research design is both simple and relatively effective, but lacks an ability to rule 

out external factors unrelated to the intervention that might have resulted in the improvement 

(Bell 2010, 2, Zint). Nevertheless, this outcome evaluation by JMI does offer some valuable 

insights into what effect the client choice model had in improving defendants’ feelings of 

procedural justice. 

For the respect and dignity aspect, the one statistically significant result they found was 

that more Client Choice defendants felt like their lawyer treated them with respect than 

non-Client Choice defendants and that their odds of the former being treated respect were 0.44 

times greater than the latter (Nugent-Borakove, Cruz 2017, 34). While they also looked at the 

question of whether or not defendants felt like their lawyer treated them like other clients, there 

was no clear result that showed an improvement by those served by Client Choice (Ibid). In 

regards to the neutrality portion of procedural justice, there was little data gathered about this, 

but it is clear that the intention of the reform is to guarantee that the defense attorney responds to 

the defendant, not the judge, and there is more independence of counsel from the court system.  

Transparency with the defendant is a crucial part of improving procedural justice, and is 

measured in two different ways within the context of the JMI report. One method of measuring a 

change in transparency between those who chose their lawyer and those who appointed their 

attorney was whether or not they felt like their lawyer clearly explained what was happening in 

the case to them (Nugent-Borakove, Cruz 2017, 39). The results of this reveal that there was an 

8% rise in the always or sometimes true answers for Client Choice defendants, but there is no 

evidence of it being statistically significant (Ibid). There was also a question about whether or 

48 
 



 

not their lawyer kept them informed about what was going on in case, but there was no 

difference found between the two sets of defendants (Ibid). There were also mixed results for the 

voice aspect of procedural justice, as there was a 12% increase in Client Choice defendants 

strongly agreeing that the lawyers showed concern for their situation but only a 3% jump for 

Client Choice defendants in their feelings if their lawyers took the time to know more about them 

(Nugent-Borakove, Cruz 2017, 35, 36). Overall, there is no conclusive evidence of a jump in 

procedural justice as a result of the implementation of Client Choice, and while there was some 

signs pointing towards a small improvement in some parts, the evidence provided in the JMI 

report does not adequately address this. 

Increase in pre-trial release  

There is no available data that explores whether or not Client Choice had an effect on 

pre-trial release within the county, but there is some related data that can provide some insight 

into this measure of effectiveness of the reform. Nearly 50% of all Client Choice defendants met 

with their lawyers-in-person more than 10 days after their arrest, a sizable upgrade compared to 

defendants who were appointed counsel, and there was an increase of 5% in Client Choice 

clients who had a meeting within 4 days of arrest compared to the appointed counsel defendants 

(Nugent-Borakove, Cruz 2017, 27). This data points towards an improvement in the speed in 

which a meeting occurs with an attorney, which could lead to a possible increase in pre-trial 

release, but offers no conclusive evidence about any improvement in the capacity of the attorney 

to argue for the release of their client. It is important to also consider the structure of the early 

proceedings of the court system here, which differs greatly from San Francisco and the Bronx. 

Prior to arraignment, many people charged with a crime first have to go to a hearing with a 
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magistrate, where bond is set and indigent clients can request a need for an attorney (Colfax 

2019). This intermediate step between being booked and arraignment creates a structural barrier 

to any significant rise in pre-trial release in Comal County, as there is no attorney to argue for a 

reduction in bail or generally answer any questions that a client might have about the process. 

The shift within the District Attorney’s office also might have had an external effect and diluted 

any possible impact of Client Choice on pre-trial release, as they have taken a hard line on plea 

offers and increased the county’s incarcerated population to an extent where they have to rent jail 

space in other counties (MacCormack 2018, “Comal County DA takes heat”). There is no clear 

evidence whether or not there was an increase in pre-trial release as a result of this reform, but 

surrounding evidence points towards a minimal, if any, impact of Client Choice on the system. 

Reduction in sentencing/severity 

Improving the disposition of a client’s case and lessening the severity of the charges are 

two important parts of Client Choice because theoretically lawyers within this reform should be 

providing better representation to ensure that they contain to have clients select them. The JMI 

report found that there was a significant rise in Client Choice cases where the result was a guilty 

plea to a lesser charge, and that “Client Choice cases were nearly three times more likely than 

non-Client Choice cases to be disposed by a plea to a lesser charge than go to trial” 

(Nugent-Borakove, Cruz 2017, 32). This does provide some evidence of a slight rise in improved 

sentences for defendants who selected their own attorneys, but it is important to recognize that 

the study period for this reform was only a year and part of the goal of the report was to show a 

proof-of-concept of this model, as it had never been implemented in the United States before. 
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The most noticeable improvement came in the comparison of the types of sentences 

received by defendants that participated in the reform and those who were just appointed 

counsel. The results showed that Client Choice defendants were “2.65 times more likely than 

non-Client Choice defendants to receive a sentence of community supervision than 

incarceration,” and close to a 5% decrease in incarceration for Client Choice defendants 

(Nugent-Borakove, Cruz 2017, 33). These results point towards a promising improvement in the 

effectiveness of the Client Choice model over the traditional appointed counsel system, and 

stands out among the generally mixed results in the other ways of evaluating effectiveness. 

Political Feasibility 

Before considering how a client choice model like this could be implemented elsewhere 

in the country, it is important to distinguish that this reform occurred within an appointed counsel 

system. According to Nugent-Borakove and Cruz, “implementation of Client Choice in defense 

systems that rely upon public defenders and lawyers who provide representation through 

contracts for defense services undoubtedly present different and perhaps challenging 

implementation issues” (Nugent-Borakove, Cruz 2017, iv). It seems virtually impossible to 

establish a market-based approach within a legal office, so for the purposes of this research, a 

client choice model will be only considered in an assigned counsel system. While this may make 

it difficult for a place like Fresno County that already has a public defender’s office and a 

contract with a legal firm to represent indigent clients, as it would require privatizing both of 

these systems, it has been done before. In March 2018, Texas County in Missouri was 

completely privatized by the Missouri State Defender due to issues with caseloads and funding, 

and this idea has gained traction with state legislators who think it might help solve the serious 
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issues that the state is facing with public defense (Chadde 2018). For some context, the head of 

the Missouri Public Defender Office Michael Barrett stated that “this is not a strategy to 

effectively deliver indigent legal services,” but was instead an effort to protect the public 

defenders from the harmful actions of a county judge and focus their efforts elsewhere (Haidman 

2018). While this may be a bit of an extreme measure, especially in a far more populous county 

like Fresno County where you need far more private attorneys for this to happen, it still is a 

possibility. 

For the client choice model, the biggest benefit is the lack of significant financial or 

physical resources to implement the reform. Unlike the other two models, which require 

additional staffing among other changes, this approach to indigent defense only requires a 

mechanical change to how a defendant receives counsel. This brings both political and economic 

benefits, particularly in more conservative regions where criminal justice reform must also be 

presented as cost-friendly and limited in government intervention. This is evident by the 

comments made by Dib Waldrip, a judge and former district attorney of Comal County, who said 

that he is not sure if simply “throwing money” at indigent defense will solve the problems in 

Comal County (Lozano 2014). While Fresno County leans to the left in term of voter registration 

statistics, as previously shown, the county’s criminal justice system maintains a conservative 

approach to most matters. In 2011, the California state government began a process called 

realignment where individuals sentenced for low-level crimes were redirected from state prisons 

to local jails after an order by the U.S. Supreme Court to end severe overcrowding in the prisons 

(Onishi 2012). The state sent money to all of the counties and gave them the ability to spend the 

money in dealing with this influx of people as they wish, resulting in liberal counties creating 
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more alternatives to incarceration and many counties like Fresno to spend the money on 

increasing jail capacity (Ibid). While they did spend $848,000 of the $20.8 million allocated to 

the county in 2012 on expanding drug rehabilitation programs for people released from jail, law 

enforcement officials here in Fresno County simply cannot afford to appear too lenient on crime 

due to potential public backlash (Ibid). Given this context, a reform like client choice that 

requires limited resources to implement would be certainly political favorable in a place like 

Fresno County, where being tough-on-crime is the favored approach of local officials.  

One of the issues that comes with implementing a client choice model is that there is no 

guarantee that appointed attorneys would offer additional resources for their clients like 

investigators, connections to social services, and other similar services (Lozano 2014). There is 

an assumption that the market of appointed attorneys would push some to innovate and improve 

how they defend a client to guarantee they would receive more clients, but this has not yet 

happened with Comal County. Another complicating issue is that if an appointed attorney would 

implement these services, there is currently no way for attorneys to communicate this to 

defendants who are trying to decide their attorney aside from the word of mouth. As mentioned 

above, the information booklet that a defendant receives has limited information and there is no 

ability to expand upon this information under the current system. 

Cost 

The only increase in cost that comes from this reform is an initial increase in funding to 

get the reform off the ground, as there are few new or continual resources required to maintain a 

Client Choice system. In the context of Comal County, there was a $200,000 grant by TIDC to 

Comal County to implement this system from 2015-2017 (Lozano 2014). For some perspective 
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on this expenditure, the total cost for indigent defense in 2015 was approximately $800,000, 

including all fees for lawyers and any other costs of operating the system (Nugent-Borakove, 

Cruz 2017, 6). In addition, the JMI report found that there were no increased expenditures on 

lawyers’ fees or anything else related to defending clients that came from implementing Client 

Choice in the county (Nugent-Borakove, Cruz 2017, 42). It is important to note that there is a 

significant difference in scale between Comal County and the other sites of reforms, but one 

should not expect a significant increase in the size of the grant for a larger municipality. 

There has been no work done to look at what costs are mitigated in the criminal justice 

system as a result of Client Choice defense, and while one could make an assumption that there 

would be some sort of mitigated costs thanks to a slight improvement in case outcomes, there is 

not enough information to support this. 
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Analysis: Arrest-Responsive Representation 

Introduction 

San Francisco, California has developed a reputation as a progressive city that has been a 

leader on environmental and social issues for decades. Various agencies and departments have 

also implemented many reform-minded policies in the criminal justice system, like 

problem-solving courts and having a diverse judiciary (Bazelon 2018). One of the municipal 

agencies, the San Francisco Public Defender’s Office, has been a national leader in providing a 

high-quality defense to indigent defendants and advocating for reform in all aspects of the 

criminal justice system for many years. A unique aspect of this office is that unlike many other 

public defenders offices in the country, the head public defender is an elected position that is 

held accountable by citizens, not any public official (Fortson 2019). As a result, the office has a 

powerful voice in municipal politics, especially under the strong leadership by former Public 

Defender Jeff Adachi, who passed away suddenly in February 2019 (Ibid).  

One of the many reforms implemented by the agency and the focus of this research is the 

Pre-Trial Release Unit (PRU). It was launched in October 2017 with two full-time attorneys and 

an investigator after obtaining short-term funding from the Mayor’s office to begin the initiative 

(Yarmosky 2018, 5). The goals of this unit, as described above, are to provide legal services to as 

many indigent arrestees as possible during the important time between booking and arraignment 

(Yarmosky 2018, 2). This intervention builds off of the work by the Bail Unit in the public 

defender’s office, created in September 2015 with two lawyers, two paralegals, and several 
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interns to file motions to contest the bail of defendants to help them get out of jail ahead of 

further judicial proceedings (Kelkar 2016). 

The impetus for the creation of this new unit was a study that highlighted significant 

racial disparities in San Francisco’s criminal justice system based on all criminal cases 

represented by the public defender’s office from 2011-2014 (Ho 2017, Walker 2017). This study, 

conducted by the Quattrone Center for the Fair Administration of Justice at the University of 

Pennsylvania Law School and released in June 2017, found that the defendants of color face 

significant disparities compared to white defendants, including being held in pretrial custody 

longer, convicted of higher charges, and receiving longer sentences (Owens et al. 2017, 2). The 

researchers trace the cause of this back to the pre-adjudication period and give two reasons for 

this: people of color are charged with more serious crimes at the initial booking phase and have 

“pre-existing racial differences reflected in their criminal record, based on previous encounters 

with the criminal justice system” that creates a “ripple effect” on plea negotiations and the like 

(Owens et al., 2017, 3). The results of this study point towards a need to focus on the beginning 

stages of a defendant's case by the public defender’s office to combat these racial differences 

before they become ingrained in one’s record. According to the late San Francisco Public 

Defender Jeff Adachi, “The Pretrial Release Unit is preventative care for a system infected with 

bias” (Walker 2017). 

Another reason for the creation of the PRU is the need to reduce the jail population 

within the city due to the need to close jails that are seismically unfit. The SF Board of 

Supervisors initially considered building a new jail to replace two of the four jails, but faced 

opposition from some public agencies, like the public defender’s office, and local activists, 
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resulting in the proposal being soundly rejected by the Board in early 2016 (Green 2015, 

Yarmosky 2018, 6). They instead decided to create a committee called the “Work Group to 

Re-Envision the Jail Replacement Project,” consisting of 39 local experts on criminal justice and 

mental health experts, that sought to make a significant reduction in the city’s jail population 

since a new jail would not be built (Yarmosky 2018, 7). In their final report, they recommended 

many ways for the city to effectively reduce the jail population, and one of the reforms that they 

suggested was intervention by public defenders right after the booking stage (Final Report, Work 

Group to Re-envision the Jail Replacement Project 2017). This pressure helped lead to increased 

interest in the work that the PRU could do in reducing the jail population by implementing early 

intervention by public defenders.  

Structure 

The PRU began offering representation to defendants in October 2017, with a staff of two 

full-time attorneys and an investigator to staff the unit in the initial phase (Yarmosky 2018, 5). 

Over the first five months of the existence of the unit, they dealt with around an average of 200 

cases per month within their limited size (Yarmosky 2018, 16). The services provided by the 

PRU to defendants can include any of the following: conducting interviews with recently-booked 

individuals, alerting other public defender attorneys if their client has been re-arrested, starting 

investigations to support the client, providing parole advocacy, contacting family or friends, 

assisting with medical issues of the client to ensure they receive proper treatment, preparing for 

arraignment, and advocating on their behalf to improve their bail conditions (Yarmosky 2018, 

17). Many of these services can only be provided at this early stage of the individual’s 
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involvement with the criminal justice system, as beginning representation at a bail hearing or 

arraignment limits the scope of what a public defender can accomplish.  

The first step that attorneys typically take is holding an interview with a recently-booked 

indigent individual to gain a better understanding of the case and the person’s situation. Many 

can often be feeling distraught and stressed about the entire situation, in addition to confusion 

about why they were arrested in the first place and what the charges mean (Miranda 2019). The 

attorney’s presence can have a “profound human impact” on the person, whether that be through 

answering any questions they have, contacting friends, family, or employers to alert them that 

they have been arrested since they no longer have access to a phone, or making sure that 

someone receives sufficient medical treatment for a condition that might have been overlooked 

earlier (Miranda 2019). This interview typically occurs within several hours of the person being 

booked into jail, which also allows for the attorney on record to get important information about 

the situation and circumstances that might not be remembered at a later stage and begin an 

investigation to obtain evidence like security videos or witness testimonies (Miranda 2019). This 

arrest-responsive representation by the public defender’s office could put them on the offensive 

in defending a client by giving them more time and ability to build a case to better defend a 

client, rather than being on the defensive and trying to catch up with the facts and situation when 

counsel is assigned later in the process. However, one of the drawbacks of this reform is that 

there is no vertical representation with this reform where a defendant meets with one attorney 

throughout the entire process. 

Due to the limited funding and the new nature of this unit, the public defender’s office is 

unable to offer arrest-responsive representation to all indigent individuals, so they must prioritize 
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certain cases over others. This is an important difference with the other two reforms that can 

represent individuals accused of any and all crimes. The two factors that they focus on are charge 

severity and previous criminal history to focus on those charged with the most severe crimes and 

facing the most significant repercussions from their booking (Yarmosky 2018, 18). This results 

in the PRU almost exclusively representing individuals charged with felonies, among other 

things (Ibid). There is one exception though, as the PRU is available to offer parole advocacy to 

all “individuals at risk of flash incarceration or parole revocation,” regardless of the type of 

criminal charge (Ibid).  

Effectiveness 

Feelings of procedural justice 

In Yarmosky’s report on the PRU, one of the three research questions that leads her 

evaluation is about procedural justice for the individuals served by this intervention (Yarmosky 

2018, 22). One of the services provided by the PRU includes contacting family members and 

encouraging them to come to the bail hearing, which shows a greater effort to treat the charged 

individual with more respect and a greater sense of humanity (Miranda 2019). One of the reasons 

why the PRU contributes to a greater sense of procedural justice is that the reform is designed to 

also give a voice to people that they might not have if counsel begins at a later stage. The 

assignment of an attorney at this stage allows for an attorney to talk with the client and 

immediately take measures to investigate the situation, which other public defenders cannot do 

later in a case when witnesses are more difficult to find, in addition to finding any physical 

evidence. One of the most profound statements by a former client about the benefits of the PRU 

is “I believed [my attorney] finally believed me” (Yarmosky 2018, 30). Since an interview with 
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an attorney occurs within hours of being booked, the impact of the PRU can set the stage for a 

more positive experience in the criminal justice system compared to a system where one first 

meets a lawyer closer to a day after being booked or even several days.  

With regards to the transparency aspect of procedural justice, this reform does help 

accomplish this in many ways that does not exist for those who do not receive arrest responsive 

representation. Public defenders are tasked with informing a booked client of what exactly their 

situation is, what options exist for them, and how to proceed forward in the process, which 

simply does not occur in other systems that lack this at such a crucial stage in the process. This is 

supported by numerous interviews conducted with former clients of the PRU, where they felt 

that the attorneys at this stage helped them better understand the situation and legal system 

overall (Yarmosky 2018, 30). While there is not a great deal that this reform has to do with 

neutrality, one of the built-in benefits of this reform is that this program guarantees a meeting 

with a lawyer in a private, confidential setting, which sadly is not universal in every criminal 

justice system in the United States. Since the public defender’s office in San Francisco provides 

a high quality defense and operates in a relatively supportive setting, there is little chance that a 

client would not have a private meeting, but it is important to note this when considering how it 

could be implemented in Fresno County or elsewhere.  

Increase in pre-trial release  

As evident by the name of the reform, this measure of effectiveness is one of the biggest 

emphases of the unit. Yarmosky measures this by using a propensity score model that ensures 

individuals who receive arrest-responsive representation and those that do not share similar 

charges, demographic information, and criminal history to prevent any distortion when 
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comparing release at arraignment (Yarmosky 2018, 25). This model reveals that someone who 

was represented by the PRU was twice as likely to be released at arraignment than someone who 

did not have this representation until a later stage (Ibid). More specifically, during the five month 

research period, there was a 14% rate of release at arraignment for those not treated with the 

intervention and a 28% rate of release at arraignment for those who did receive arrest-responsive 

representation (Ibid).  

Much of this data is supported by interviews conducted with public defenders by 

Yarmosky. Before the PRU was formed, and for those who are not served by the PRU, attorneys 

have a far more limited opportunity to prepare a strong case for a client’s release, as they had 

little time to both meet with their client and understand the case before arraignment (Yarmosky 

2018, 26). Each of the six attorneys Yarmosky interviewed made it clear that the PRU had 

“enabled them to successfully negotiate an improved outcome for their client at arraignment,” 

and that it was mostly because they had more access to information about the client to defend 

them upon (Ibid). This qualitative information shows that this positive effect was also felt and 

supported by the public defenders who were defending their clients, further showing the positive 

impact that arrest responsive representation had on pre-trial release of clients. 

This is a fairly sizable increase in the rates of pre-trial release compared to many of the 

other reforms, especially considering that the evaluation occurs at the initial creation of this 

service by the public defender’s office. One would hope to see a further increase as the attorneys 

and others in the unit would find methods to improve how they seek release for their clients. 

However, the percentage must be put in the context of the amount of people that the PRU 

currently serves, as it only served 1,024 individuals or close to an 1/8 of those who are booked 
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during the research period of October 2017- February 2018 (Yarmosky 2018, 23). While it is not 

possible to exactly count the number of people that have been positively improved by the 

intervention, one can estimate that a 28% rate of release at arraignment and the approximately 

1,000 people served by the unit that around 200-300 people have been released early thanks to 

the PRU.  

Reduction in sentencing/severity  

While there has been no research looking directly at any reduction in the sentencing of 

individuals served by the PRU, there is some evidence that arrest-responsive representation 

would result in a reduction in sentencing or case outcomes broadly. This traces back to the 

improved ability of public defenders to access data and build a better case to defend their clients, 

as a quicker attachment of counsel leads to easier access to surveillance videos and witness 

accounts that are more difficult to access later in the case (Yarmosky 2018, 29). Another reason 

that the PRU could reduce the severity of an individual’s sentence is that a public defender could 

document any medical or psychological challenges one might be facing right after booking that 

might be present later at the time of trial, which can be many months after this first interview 

(Ibid). In addition, the PRU actively instructs all clients to avoid self-incrimination and the 

various ways in which they should do that, which could help insure that clients do not 

unwillingly hurt their case by revealing by some information (Ibid). While there is no data to 

support these proposed reasons of how arrest-responsive representation and the PRU were able 

to reduce clients’ sentences or charges, it is clear that this reform seeks to set the stage for these 

reductions. 
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While the above section about pre-trial release does not directly relate to improved case 

outcomes, Miranda [the deputy public defender] shared that people who are out of custody tend 

to get better deals and will not plead guilty to avoid being in jail, so there is a possible 

connection with improved pre-trial release rates and reduced adverse impacts for the client. This 

is generally supported by literature that has sought to look at the connection between these two 

concepts in other municipalities around the country. Since 2017, there have been four different 

studies that have looked to see if “pretrial detention creates a higher likelihood of conviction” for 

the defendant (Liu et al. 2018, 11). All of the research points towards a noticeable increase in this 

likelihood for both felony and misdemeanor charges, and while there is some variation to the 

scale that pretrial detention will impact this, they are all over a 4% rise in this chance of 

conviction (Ibid). In one of the studies, the researchers look at both Philadelphia, PA and Miami- 

Dade County to investigate this correlation among other impacts that pre-trial detention might 

have, and they find that “defendants initially released before trial have significantly better case 

outcomes than otherwise similar defendants who are initially detained before trial” (Dobbie et al. 

2018, 210, 225). Currently, there is research underway that follows up on the work done by 

Yarmosky that will evaluate the PRU from a longer time-frame that will provide further evidence 

of what impact, if any, arrest-responsive representation has on improving the case outcomes.  

Political Feasibility 

 The PRU has many advantages to it that can present it as a viable reform to public 

officials in many public defenders offices around the country. One of the most compelling 

reasons is that it is a small reform that only requires a handful of attorneys, paralegals, and 

investigators to be effective. This creates a more amenable way of presenting this reform to 
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decision makers that also does not require an extensive explanation of the purpose of it, as it is a 

relatively simple reform in nature. This also means that the cost of this reform is relatively small 

compared to other line items in the criminal justice system budget, and as shown above, there is 

a significant potential for a cost savings from implementing this reform. In comparison with 

other reforms, arrest-responsive representation requires more resources to implement than client 

choice, but needs significantly less resources than the implementation of a holistic defense 

model.  

One of the other benefits of this reform for decision makers is that implementing 

arrest-responsive representation is only a technical change to the provision of public defense that 

does not require an overhaul of how public defense is provided nor an addition of additional 

services to defendants. While some progressive civic officials could be seen this as a negative 

thing, the assumption is that public officials prefer smaller, less transformative reforms over 

others. As raised in previous sections, one criticism from public officials that could arise is that 

public defenders offices should be focused on just hiring new attorneys to reduce caseloads and 

allow the defender to commit more time to each case. However, just hiring new attorneys would 

not address the problem that counsel is still attached to an defendant at a time where it hurts the 

ability of the attorney to build a strong case for their client and it overlooks the procedural justice 

impacts that arrest-responsive representation would have. In general, there are few drawbacks for 

public officials when considering implementing this reform in their own municipality. 

There are many ways to imagine how the public would view a reform like this, but in 

general, many of the above ideas would carry over in persuading the public of the value of 

something like the PRU. One of the initial criticisms that came of the work that the PRU was 
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doing in San Francisco was from domestic violence advocates, who worried that the PRU was 

reaching out to survivors of domestic abuse or sexual violence and bring them harm by asking 

them to share their stories (Miranda 2019). However, according to Miranda, there is no intent to 

manipulate these survivors in any way, but simply carrying out proper investigative methods to 

hear what happened from their perspective (Miranda 2019). There have been no other 

documented examples of individuals outside of the criminal justice system who have expressed 

any displeasure with the PRU in San Francisco, showing that it is a relatively amenable reform, 

at least in the context of the heavily liberal city. 

Within the criminal justice system, most actors largely support the work being done to 

provide arrest-responsive representation, despite the relatively politicized place the public 

defender’s office holds in municipal politics and cavalier approach of former Public Defender 

Jeff Adachi. Throughout Adachi’s career, he was highly unpopular with San Francisco law 

enforcement, most famously for releasing footage of uncover police officers stealing drugs and 

money from drug dealers that led to a FBI investigation and the conviction of four officers 

around a decade ago (Shafer 2019). Despite this, since this reform is a part of the effort to reduce 

the local jail population, the reform is supported by the Sheriff's Department among other 

institutions as they all agree upon this as a key priority (Yarmosky 2018, 5).  

Cost 

To implement the PRU in the San Francisco in the 2017 fiscal year, the Mayor’s Office 

contributed $335,000 to the public defender’s office for all the various costs associated with the 

reform (Ho 2017). This cost is minimal compared to the municipal general budget allocated to 
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the Public Defender’s Office of approximately $37 million (“Mayor’s 2017-2018 and 2018-2019 

Proposed Budget” 337). This presents a positive image of this reform as both relatively 

affordable, but it is also important to consider that not all defendants receive arrest-responsive 

representation and there would need to be a significant increase in funding to make it possible for 

all defendants to be represented by the PRU. 

The comparatively large cost savings of the PRU speaks to how valuable a reform like 

this is in reducing the costs of the criminal justice system. According to Yarmosky, the reduction 

of jail bed days by 4,689 over the first five months of the PRU’s work results in a savings of 

$806,508, based on the $172 a day per person cost of incarcerating an individual in a San 

Francisco county jail (Yarmosky 2018, 32). This estimated cost savings dwarfs the cost of 

creating this unit, showing that this is a highly cost effective reform. It is important to note that 

this reform only serves a subsection of the defendant population and those with particularly 

serious charges, and it is unclear how an expansion of the intervention would effect this. There 

could be other cost benefits that come from this unit that cannot be measured, as was the case 

with holistic defense, that could even improve the positive financial benefits for the criminal 

justice system and the city as a whole.  However, there is no further information available on any 

further mitigated costs as a result of the implementation of this reform. While arrest-responsive 

intervention seems like a minor change that does not require a massive influx of financial 

resources, it can have an outsized impact upon reducing the overall costs of the criminal justice 

system for San Francisco. 
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Recommendation/Conclusion 

Based on the three criteria of effectiveness, political feasibility, and cost, the best reform 

for Fresno County to implement is the holistic defense model. This intervention would require a 

significant influx of resources into the county, like hiring social workers, attorneys with different 

expertises, and a number of other components of the holistic defense model. However, the cost 

savings seen in the Bronx show that Fresno County could save a serious amount of money in 

their criminal justice system with the implementation of this model. In addition, one of the 

benefits of a holistic defense model in Fresno County is that the model is designed to assist with 

collateral consequences of involvement with the criminal justice system, like potential effects on 

one’s immigration status. This is particularly important here, as immigrant communities make up 

22% of the population within the county (“Phillips v. State of California” 2015).  

The implementation of a client choice model in Fresno County seems highly unlikely 

given the institutional role that the public defender’s office plays in the county, despite their 

continued inabilities to provide adequate defense to all charged with a crime. Although 

arrest-responsive representation could help address some of the issues facing indigent defense in 

the county, it seems to be too limited in scope to address the serious issues that Fresno County 

faces in providing indigent defense and also relies upon on an already strong public defense 

office to offer this representation. Given the existence of the Community Justice Conference 

Program within the county, there is already familiarity with the same of the same goals of 

holistic defense among local officials, creating a more amenable environment for the 

implementation of this public defense reform. 
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Appendix A- Lawyer Information Form for Client Choice Model 
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Appendix B- Interviewees’ Names and Job Descriptions 

Paul Heaton is a Senior Fellow at the University of Pennsylvania Law School, the Academic 
Director of the Quattrone Center for the Fair Administration of Justice, and an Adjunct 
Economist for RAND. He is one of three authors of the Harvard Law Journal article “The Effects 
of Holistic Defense on Criminal Justice Outcomes.”  

Armando Miranda is a Deputy Public Defender for the San Francisco Public Defender’s Office. 
He has worked for the organization for more than twenty years, and is currently assigned to work 
in the Pre-Trial Release Unit, the Bail Unit, and the Research Unit.  

Elaine Borakove is the President of the Justice Management Institute since 2010, and has worked 
there since 2008. She is the lead author of the report “The Power of Choice: The Implications of 
a System Where Indigent Defendants Choose Their Own Counsel.” 

Edwin Colfax is the Grant Program Manager for the Texas Indigent Defense Commission that 
administers discretionary and formula funding for counties. He was a key member of the project 
team that helped to implement the client choice model in Comal County, Texas.  

Novella Coleman is currently a Staff Attorney at PolicyLink and was previously a staff attorney 
with the ACLU of Northern California. One of her current cases which she began with the 
ACLU is ‘Phillips v State of California’ in Fresno Superior Court.  
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